BOUSE OF REPRESENTATT/ES 
126TH GENERAL ASSEMBLY 
BOUSE 3ILL NO. 243 
:~S AMENDED BY 

BOUSE BILL NOS. 2, 4 AND 5 

A.'Z BEN ATE AMENDMENT NOS. 4, 5 AND 6 


AN ACT TO AMEND 
THE HEALTH, £Ar: 
AND SMOKERS; A_‘.'D 
SAFEGUARDS THER 
REQUIREMENTS IN 
PROVED ING PROTEC 

' “2 T \ ~ r\ \ * 

* i~J » - — Vw ±^t-\ * _ 4 * 

RESPECT TO THE 
DESIGNATED RT51 
PROTECTIONS TO 
EMPLOYERS' ACT I 
TOBACCO PRODUCT 


TITLES 15 AND 19 OF THE DELAWARE CODE RELATING TO 
TY, EMPLOYMENT AND PRIVACY RIGHTS OF NON-SMOKERS 
PROVIDING FOR BALANCED PROTECTION AND ACCOMODATION 

:fc?.e through clean indoor air prohibitions and 

r-U=i:_ PLACES AND IN THE WORK PLACE; AND FURTHER 
CION AGAINST'UNWARRANTED GOVERNMENT INTRUSION INTO 
IF PRIVATE SPHERES OF CONDUCT AND CHOICE WITH 
USE DR NONUSE OF TOBACCO PRODUCTS IN CERTAIN 
ID AND PRIVATE PLACES; AND FURTHER AFFORDING 
PERSONS FROM DISCRIMINATORY AND RETALIATORY 
:NS FOR PRIVATE CONDUCT AND CHOICE CONCERNING 
USE CR NONUSE. 


ENACTED EY THE GENERAL ASSEMBLY OF THE STATE CF DELAWARE: 
Section l. Amend Chapter 27, Part II, Title 16 of the 


Delaware Code by designating all of said present Chapter as 
Subcr.apter I of said Chapter; by re-designatmg the title to said 


Chapter 27 as the title to new Part I of said Chapter 27; and by 
adding a new title to saia Chapter 27, which shall read as follows: 
"CHAPTER 27. ANATOMICAL BANKS AND DONATIONS." 

Section 2. Amend Chapter 28, Part II, Title 16 of the 
Delaware Cede by re-dcsignitir.g all of said present Chapter 23 ae 
r.ew Subchapter 11 of Chapter 27, Title 16 of the Delaware Code. 


Section :. Amend Part II, Title 16 of the Delaware Code by 
adding thereto a r.ew Chapter, designated as Chapter 23, which new 
Chapter shall read as follows: 
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:h i, p- 
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The Ancra. finds “.pat: -t .a _r. Che rest 

. •'.teres: :: tr.e :ec: A :t tt is stare :d pr creep r. on-smokers from 
rr.vc.ur.tary exposure to -r.verer.oenta 1 ccoacco sr.cke or. imoor areas 

open oo one pun . . _. p^cl_ oeet-ngs, feed service esiaol ishoents , 

ana peaces or e~o . o/ner.o . 

The Anera'. ' oserr.y recognizes that a balance snould be 
ccrucx cetveen ~ r-' ei.cn orr.cerns of nonednsumers of tcbaccc 
proo-^ou iuu -■=- ui . .ir.i.aioe unvarrantea :cvtrrr,entai 

.ntrusicr. .roc one r ecu . icier. of private spneres of conduct: and 
incite won resoeoo oo one use cr nonuse or tcbaccc crcoucts in 
certain designates ouclic areas and m private places. 

The General -sser.ciy further recognizes mat the free and 
enfettered exercise or cr.oice with respect to the use or nenuse of 
tooaccc products outside trie work place comes within a sphere of 
private choice and conduct that should be protected from 
discriminatory me retaliatory employer actions and practices in 
derrcgaticn cf that free exercise. The General Assembly finds that 
me saf ecu arcs ana orotecticr.s afforded to nonccnsuners of tobacco 
orocccos in publ-c places ana m the work place: should, be similarly 
extended to oonocrcrc at tobacco croducts in th q i r -erscnal livois 
to crotset tneir riant c: nr ovate choice and crivacv in the conduct 
of their personal affairs cy prohibiting discrimination m the work 
olace for that free -xercise. 
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cumomc wr.ere ;r. sucience sirs; bur shall not include any 
rrndors, hallways cr lcbbies adjacent thereto. 


tar' -ear.a any indoor area open la the public, and 
union is devoted to the sale and service of alcchciic beverages for 
on-premises consumption and where the service of feed is only 
incidental to the consumption of such beverages. Service cf feed 
-r.a— oe considered incidental if the food service generates less 
than forty percent of total annual cross sales. Any bar that 
generates forty percent or core of total annual gross sales from 
me sa_e or food for sr.-premises consumption shall be a food 
ierv.ee estabiisr.renr. 

'Employer' means any person, partnership, 
association, oorporaoior. cr nonprofit entity mat employs one or 
mre persons, . nciuamg me legislative, executive, and judicial 
rrar.cncc of Otero government; any county, city, town, village or 
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subdivision 


and oublic 


_.,.:r:ver.er.: . r district, public author::*/. commission , 
ace.ncy :r eeneiir corporation; :r any order separate 
■corporate mstrmenta 1 ity or unit of State or local government. 

c. 'r:ca service establishment' means any indoor area 
open cc cte pud*; :: portion thereof m whidh the business is the 
sa.a of cccc ::r cn-prenises consumption and cr.at has an indoor 
seating capacity :: or eater than fifty seasons including, but not 
lir.trad to resta-rants, cafeterias, ccffee shops, diners, sandwich 
i.ocps or short -roar -lies. k toed service establishment shall not 
me - ude tr.e car area cf suen establishment. 

- - Indoor area open to the public' means any indoor 
area or porticr. thereof generally accessible' to the oubiic. 

: f'Place of employment 7 means any indoor area or 
portion merest m.der me control of an employer m wmch employees 
of the employer perform services but that is not generally 
accessible to me cublic. 


!~) 'Public building 7 means any building owned or 
operates. cy tr.e state, including the legislative, executive, and 
judicial branenes cr State government; any county, city, town, 
village cr any other political subdivision cf the State; and public 
improvement or mecial district, public authority, commission, 
acency or public benefit corporation; or any ether separate 
ccrporate instrumentality or unit of State cf local government. 
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,'h; 'Public .-.seeing' leans ail meetings open to the 
pin. is pursuant c: one .r,«s c: one State at Celivare and ms 
pt.if.cal suca iv is tons . 

;i; 'Smoke-:ree work area' means an mdeer area in a 

p .ace or -.r.oloyr.ent ■-■-.ere no smoking occurs. A smoking area shall 
ce clearly designated mu separata from any smoking area. 

■ 1 ;■ 'Zm.ckir.o' means the burning cf a lighted cigarette, 
cigar, pipe cr ar.y other matter or substance that contains tobacco. 

'■:! • imcki.-g urea' means an indoor area in which smoking 

- 0 perm.-Ot=a. m:_r.g urea shiail le clearly designated and 

-\-cnVt*ua >\ t pgv.. b k 

secarate r rcm ar.v urea vr.ich smoking is not permitted. In a 
p.aoe of employment, tr.e smoking area shall be separated from a 
smoke-free work area by seme means which is effective m reducing 
the . . I uf smoke on the smoke-free work area, other than 

existing ventilation systems or air cleaning devices; provided the 
employer incurs no additional implementation expense and it is 
practically and structurally feasible. 

■ I, ’Tobacco business' meant a sole proprietorship, 

corporation, partnersni? or ether enterprise in which the sale, 
manufacture or promotion of tobacco, tobacco products and 
accessories either at wholesale cr retail, and in which the sale, 
manufacturer or promotion of other products is merely incidental. 
52 3 01. Smoking Restrictions .i 

a) Smoking shall not be permitted and no person shall smoke 
_r. tr.e following cuoiic peaces: 

;1i public meetings; 
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(2} elevators; 

2 ) ucverr.r.er.i :wned and/or operated means of nass 

iranspcrtation • ne" bv including buses, vans, 

r ] Gj vj t?A*V« c o . Wv. w-cn/'t cw^rx*-^. 

:ra:r.s,\:ax: = a ES , -“d - _r.ousir.esj ? 

(4r^r*ic .r.nccr areas of grocery stores with greater 


^xCv/'T C'W'fV*-^. 


la n o , 1 J 0 0 square fee a; 


5 ; 

qymr.as luns ; 




6) 

*urv va i ~ m 

g 'and 

deliberation rooms; 


' / 


and 



a) 

healthcare 

f acil 

ities, including hospitals, 

health 


care clinics, lectors' offices, or other health care related 
facilities, ether man a nursing home, boarding care facility or 
licensed residential facility. 

rb) Smokuna snail not be permitted and no person shall smoke 
m any public p*ace, except in designated areas. 'Public place' is 
any indoor area, exclusive of lobbies, open to the public, 
including but not limited to: 

(1) public buildings; 

( 2) auditorla; 

(3) theaters; 

(4) museums; VsjT/vJy.^ OGjUl. ^ 

(5) libraries; 


:r i vate 


ices inc.u 


Lolic schools, exclusive of faculty lounges and 
uding elementary, and secondary and vocational 


scncols; except as modified by negotiated contract; 
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z) ocner educational and vocational institutions 
exclusive or racuiry .cunqes ana private, offices, except, as 
-cd'fiea cy r.eqoti area car. tract; 

'9; . n urr:rq ncrr.es; boarding care facilities, licensed 
residential racil.ties :r a patient's private room therein; and 
(13; :ccd service establishments. 

The owner, ccerator or manager of an indoor area open to 
tne public suo'act to subsection (b) of this Section shall 
designate a srr.cxirg -rea or areas: A smoking area shall not 

-reduce ■ any of tne mdcor areas open to the public, set. forth in 


subdivision a; ci tms Section. 

; d} The owner, operator or manager of a food service 
establishment: 

r 1) shall designate a nonsmoking area sufficient to meet 
customer demand and may not determine that no such demand exists; 

■2) shall prominently post notice at each entrance of 
the establishment advising that a nonsmoking section is available, 
and eacn patron snail be given an opportunity to state their 
preference; and 


f3) shall designate a separate area for use bv smokers. 

t 

(e; Each employe j^lshali adopt and implement a written smoking 
_cy that contains at least the following: 

(1) that employers shall provide nonsmoking employees 


:h jr smoke-free work area; 

- ^ 




(2) ‘ that employers shall set aside a^^area 

H * A K p. 


WHo 


jL'Y— p 
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(3) mac employers shall provide for nonsmoking areas in 


imployee cafeterias, 


:nrccns and lounges. The nonsmoking area 


in employee cafeterias and lunchrooms snail be sufficient to meet 


employee demand. 


§2304 . 


Smoking -estnctions In a p o 1 icab le 


Tnis Chapter shall not apply to: 

(a) Private homes, private residences, and private 
automobiles; 

(b) Any manor area where private social functions are 
being held when seating arrangements are under the control of the 
sponsor of the function and not the owner, operator, manager or 
person in charge of such indoor area; 


(c) Limousines under private hire by an individual or 


corporation; / s) 

(d) Enclosed private boxes in indoor a reas ; 

(e) A hotel or motel room rented to one or more guests; 

(f) Bars; and 

(g) Tobacco businesses. 

t (jt) fecvj \\n<_ 

(jjp) C X) Any employer who implemented a written smoking or 
non-smoking policy, regardless of whether such policy meets the 
jrrdderia set forth m §2303 of this Chapter, for the workplace on 
or before October l, 1992. 


$2305. 


isting of Signs 


/-‘-Smokina/ or 'Nonsmoking' sfikjns, or the internatl/» na >li_^N6 
Smokir.gV syrobou, vhidh conssists of\a pictorial. representatiorkof 
a burning cigarVctar enciosedvin a circle /With baVadross it, shall 


J J 
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(a) Signs designating the accommodation of smokers and non-smokers shall be 
prominently posted and properly maintained where smoking is required by this Chapter, 
by the owner, operator, manger or other person having control of such indoor area. 

(b) The signs in the form attached hereto shall identify areas of accommodation 

and areas in which smoking is permitted. OR The signs shall utilize a red and green 
accommodation logo to identify places of accommodation; the logo shall be posted in 

green in smoking areas and in red in non-smoking areas. 

(c) The City shall in the affectuation and implementation of the provisions of this 
Chapter balance and accommodate the legitimate health concerns of nonsmokers with the 
privacy and freedom of choice concerns of consumers of tobacco products. 

Penalties. 

Any person who violates any provision of this Chapter or any rule or regulation 
promulgated pursuant thereto shall be subject to an administrative penalty of $25 for a 
first violation and not less than $50 for each subsequent violation. 
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0 ;a) The 

regulations is 
■J--j ,l v-\ provisions of r. 

jV 

-i ., L ) ' Places I”'* 


Jr V 


emc 1< 


■» - 

jr & 

\>s tAs n recuiacions as 

■ .<• v v 

K/ calance cr the : 

V NO/ 

V employers and t 


department of labor shall adopt such rules and 
are necessary and reasonable to implement the 

r.is Chapter as they apply to employers, employees, 
yr.ent and the work place. 

State Beard of Health shall adopt suer, rules and 

are -ticessarv and reasonable :o implement the 

previsions of this Chapter not effecting employees, 
he work place. 


(c) Any regulations adopted by either the Department of Labor 
or the State Board of Health shall before implementation be 
submitted to the General Assembly for consideration, public hearing 
ana comment not later than April 1st of the calendar year in which 
the regulations are sought to be promulgated. If the Senate and 
the House of Representatives have not passad a joint resolution by 
June 3 0th of the calendar year in which the regulation was 
submitted to the General Assembly which directs the Department of 
Labor or the State Board of Health to amend and/or strike the 
regulation or to take other action, then the Department or the 
Board may enter a final order adopting the regulations which shall 
become effective sixty days after said adoption. 
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(d) The Zepartr.ant of labor and the State 3oard of Health 
snail in me effectuation ar.d implementation or' me previsions of 
this Chapter balance ar.d acccm.cdats the competing and legitimate 
health concerns zz rcr.snckers with the privacy and freedom of 
choice concerns c: consumers of tobacco products. The State Board 
Of Health and ::.e 1apartment of Labor may upon request waive the 

provisions of this Chapter if it determines that there are 
compelling reasons to do so, and such waiver would not 
significantly effect the health and comfort of nonconsumers of 
tobacco products. 

§2907. Pena 11 1 e s 

(a ) Any person wno violates any provision of this Chapter 
shall be fined $25.00 for first offense and $50.00 for any 
subsequent offense. 

(b) Any person who knowingly violates any of the provisions 
of this Chapter snail for the first offense in addition to the 
payment of costs be fined not less than one-hundred nor more than 
five-hundred dollars. 

Section 4. Amend Section 711(a) of Title 19 of the Delaware Code, 
cy adding thereto a r.ew subparagraph to read as follows: 

3. "Fail or refuse to hire or to discharge any 

individual or to otherwise discriminate against 
any individual with respect to that individual's 
compensation, terms, conditions or privileges 
of employment because the individual is a non-smoker 
or smoker cr does or does not use other tobacco 

- r\ 
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produces cr to require as a condition of en- 
p1O''rent any employee or applicant for employment to 
acsta_n from sr.cx.mq cr to smoke or to use 


or nc: to 

use 

any tocacco pro 

ducts outside the 

course or 

ernp i 

cyr.ent, as Icnq 

as 

the person 

comp Lies 

w i r h 

provisions 

o f 

this section 


ana other applicable laws regarding work place policy 

concerning sr.cxmg cr the use of other tobacco 

products curing tie course of employment. 

--- — --- ¥ - 

Tnis seciicr, snail not & op 1 y where the prohibition 
cr the use cr tobacco products is a bona fide 
occupational qualification or is reasonably and 
rationally related to the employment activities of 
the employee. This subsection shall not apply 
to any organization which has as one of its 
purposes or objectives the discouragement of 
the consumption of tobacco products. 

Section 5. If any provisions of this Act or any portion thereof or 
the application or implementation thereof is held invalid, the 
remainder of the Act or portion of any provision, or the 
application thereof to other persons or circumstances shall not be 
affected by such holding and shall remain in full force and effect. 
Seciton 6. If any provision of this Act or any portion thereof or 
the application or implementation thereof is in conflict with any 
county or nunicioal ordinance, the provisions of mis Act are pre¬ 
emptive and shall supersede the provisions of said county or 
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municipal ordinance, provided chat said county or municipal 
ordinance was net m effect on tne effective date of this Act." 
Section The previsions of this Act shaii pre-enpt the 

provisions of any municipal or county ordinance enacted after the 
effective date of this Act. 
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